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Exoskeletons

+ Approximate costs (depending make &
model)
« Unit = £50,000
» 3-week residential training = £11,500
« Annual service = £500
« Spare battery = £500
« Lifespan 5-10 years depending usage

sz st st s —

Kennedys

Kennedys Law LLP R

Exoskeletons

» For

« Psychological boost from re-walking

« Alleged physical benefits inc body
conditioning, bone mass, sleep health,
bowel & bladder function

« Competent user can put on or take off
themselves & walk unaided without standby
carer.
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Exoskeletons

+ Against
« At higher levels of spinal injury, help
required to put on & take off, & to
chaperone user to prevent falls
« Less practical than a wheelchair

« Greater physical benefits from exercise
equipment, e.g. FES-assisted hand bike
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Prosthetics

» 92% of amputations are lower limb
« Old hydraulic limbs
o C-leg = £21,741
« New microprocessor limbs
« Genium knee = £58,065
« Genium X3 = £68,850
« Genium X3 + Meridium ankle = £89,426
« Genium X3 + BiOM foot = approx £120,000!
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Prosthetics

+» Cs now claiming contingency fund for
prosthetics super-inflation
« Against
« Costs may fall, e.g. TVs
 No reported such awards
« Courts keen to avoid over-analysis

« In reality higher investment returns than
discount rate
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« Gratuitous rate = £5.39 basic or £7.08 agg

» Agency rate = £15-25 (up to 5x higher)
» Case manager rate = £95-100 (up to 20x)
« Examples

» Mother who is qualified nurse claiming
agency rate

« Daughter who is professional charging case
manager rate
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Periodical payment orders

« Still only a minority of cases
» Many insurers have few (or none)
« Most likely where
« C is child or lacks mental capacity

» Care & CM > £100k pa
» No major dispute over LX or con neg
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Periodical payment orders

« Many IFAs currently saying marginal or no
benefits vs lump sum
« ASHE deflation or low inflation
« Better investment returns
« Inaction over discount rate
« Latest trends
« Cs still bluffing/seeking buy-off premiums
« Variable PPO for uncontrollable epilepsy
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Periodical pay

» ASHE 6115 care assistants earnings at 80t
percentile
2012 first release 10.24
2013 revised 1025 1%
2013 first release 10,29 +1.003%
2014 revised 10.29 +1.003%
2014 first release 1021 T C1.007%
2015 revised C 1021 -1.007%
2015 first release 1038 +1.017%
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Claimants who needed care before accident
« Reaney v University Hospital of North Staffs
(Court of Appeal 2.11.15)

« Where post-accident care of substantially
the same kind, D only pays for additional
needs

« Where "qualitatively” different, D pays for
all post-accident care & pre-accident needs
disregarded
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dit for parents living rent free

o A v University Hospitals of Morecambe Bay
(High Court 18.2.15)

Parents living in family home purchased
from child’s damages

Not just to deprive parents of incidental
benefit of living rent free

» Offsets uncompensated effects of accident
on them, e.g. quality of life
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SEN fees
» Harman v. East Kent Hospitals NHS
Foundation Trust (High Court, 14.6.16)

« C receiving £195,000 pa special educational
needs (SEN) fees via local authority

« SEN treated same as care; i.e. C can elect
for private over state funding

« Peters undertaking or reverse indemnity
required to avoid double-recovery
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« Various Claimants v The Institute of the Brothers of the
Christian Schools {2013) UKSC 56 - Vicarious liability
attached to the Institute in respect of sexual abuse
perpetrated or allegedly perpetrated by brother teachers
at a residential school for boys, even though the Institute
had not managed the school.

» Cox -v- Ministry of Justice [2016] UKSC 10 - The Ministry
of Justice was vicariously liable for injury caused by a
negligent act of a prisoner undertaking paid kitchen work.

« Mohamud v WM Morrison’s Supermarkets [2016] UKSC 11 -
The employer of a petrol kiosk attendant who has
subjected a customer to an unprovoked assault was liable
for his actions.
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s liability

« Implications of all 3 Judgments are:-

« Wide range of the types of relationship which
can give rise to vicarious liability.

« Employees, customers, service users, agency
workers, volunteers.

« Not limited to Defendants carrying on activities
of a commercial nature.

« Such interests could also be charitable, public
authority or hospital.
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International claims
« Oliva v Mahmood & Liverpool Victoria (High
Court, 18 July 2013)

+ Periodical payments in Brazilian Real &
indexed to Brazilian inflation table

» Tax indemnity
« Currency conversion & transfer charges
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International claims
« Costs implications
« Repatriation & rehab
« UK or foreign experts or mix?
« Translation fees
« Foreign lawyers

« Other specialist advisers; e.g. tax, welfare,
guardianship, health insurance broking
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Claimant litigation models
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Claimant litigation models

« Expert farming

“subtle” brain injury)
« Pain medicine (CRPS)
» Care, OT
« Accommodation, assistive tech
» Therapists

of) profits, promotions etc)
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« Neuro x3, audiovestibular (mild traumatic or

« Accountancy, employment (loss of (chance

Claimant litigation models
+ Rehab farming
« C recruits CM to litigation team
« C builds fait accompli for judge
« Under Rehab Code
« items deemed agreed in the claim
« con neg waived (i.e. fund 100%)

waste of money) esp. paediatric cases

« Frequent overspend & overdependence (i.e.
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Market forces
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Judicial College Guidelines

Injury 2013 max 2013 max 2015 max 2015 max % Change
Value ([no  Value (with  Value [no Value (with with uplift
uplift) uplift) uplife} uplift) from 2013

Amputation 207,250 227,975 214,350 235,790 3.42

of both legs

Toral Loss £48,200 £53,020 50,000 £55,000 373

of One Eye=

Total £103,250 E113,575 £107,000 E117,700 R

Deafness &

lass of

Speech

Established £110,300 E121,330 E114,100 £125,510 3.44

Grand Mal

(Epilepsy)
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NHS charges
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Discount rate

 Background
« Assumed investment return on present day
value of future losses
« Estimated to affect 70,000 cases pa
« Fixed by Lord Chancellor in Jun 2001 at 2.5%

« Small downwards change would have big
upwards impact on damages
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Discount rate

» Example: 18 year old awarded £100,000 pa care
2.5% 32.52 £3,252,000 -
2% 37.00 £3,700,000 14%
1.5% 42.53 £4,253,000 31%
1% 49.46 £4,946,000 52%
0.5% 58.22 £5,822,000 79%
— T T e

Discount rate

« Claimant arguments
« Only low-risk gilts offer 100% compensation
« Poor returns

« Special class of investors & not in position to
take risks

« Defendant arguments
« In reality higher returns from mixed portfolio
« Adverse financial impact from lower rate
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Discount rate

+ MoJ consultations
« Review of methodology closed Oct 2012
« Review of legal framework closed May 2013

« Market research Sep 2013 highlighted
evidence gaps

« MoJ appointed panel of 3 experts in late
2014 to provide investment advice

« Nothing since
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Deflationary trends
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Civil Justice Reforms

Costs budgeting

+  Why is budgeting important?
«  Costs budgets are significantly bringing down the costs of claims.
» Also reducing overall costs reserves.

+  Claimant lawyers are not keen; they use the tactic of serving
highly inflated budgets to maximise the leftovers.

. Claimant lawyers are also applying to vary their budgets after
Hearings.

+  Judges appear to be horrified at the level of some costs and
recent guidelines show that they do look at ‘proportionality’ and
hourly rates, however there is rarely enough Court time to deal
with them.
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Vertical extension of fixed costs

+ Fixed costs proposed by LJ Jackson likely to be
introduced in October 2016 for clinical negligence
claims up to £250,000.

« Clinical negligence to be the pilot as huge drain on
the Treasury; other civil claims to follow.

+ Easier for Defendants than Claimants as more used
to costs pressures including fixed fees for work.
Some insurers pockets may choose to outspend
opponents if ultimately brings damages down.

+ Claimants paying price for feasting on success fees
for years.
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Abolition of s
+ In Jackson’s 2009 report, he referenced NHSLA data
that, within a sample of 109 cases, success fees
amounted to £1,961,203, or £17,993 per case.

» An extrapolation of that would mean that just over
£25,000,000 in success fees would be paid by the
NHSLA every year.

« ATE was claimed in 61 of the 109 cases, worth
£610,771 in total or £10,013 per case. This
extrapolates to £7,940,020 every year.

= Huge saving compared to the 10% uplift allowed on
general damages.
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Discounting care fo

«+ Tate v Ryder Holdings Ltd (High Court
16.12.14)

« Drink & drugs, fighting, criminal damage,
absconding, possession of firearm

« Small discount £175k to £170k pa for “non
negligible” risk of periods in custody

« Larger discount 20% for “substantial” risk of
total non-compliance with care package
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Lower age for con neg

o AB v Main (High Court, 4.11.15)
« 8 yo ran into road
» 25% con neg
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Extension of seat belt tariff to child seats
« Williams v Williams (Court of Appeal,
13.4.13)
» Mother put 3 year old daughter on booster
seat with adult seatbelt
« Proper child seat with 5 point harness also
available
« 25% contribution
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Maximum seat belt tariff for lesser injury

 Pearson v Mohammed (High Court, 14.10.14)

« Unbelted taxi passenger left tetraplegic
« Usual seat belt con neg tariffs:
« 25% if injury prevented
« 15% if lessened
« |If belted:
« Main injury prevented
« 3-6m whiplash (i.e. usually 15% case)
« 25% discount despite lesser injury because
quali/quanti-tatively different
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» Billett v Ministry of Defence (Court of
Appeal, 23 July 2015)

« Soldier technically Ogden disabled by “more
than trivial” impact on leisure

« But no impact on work & found driving job
within week of leaving Army

« Ogden approach would generate unrealistic
£200k earnings claim

» Smith v Manchester award of £45k (2 years)
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Legislation
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» Enterprise & Regulatory Reform Act 2013 Section
69 (Abolition of Civil Liability of Employers for
breach of Health & Safety Regulations)

- The end to Strict Liability.

Kennedys

S

« Claimants will no longer be able to rely on breach
of regulations

« Claimants will have to prove common law
negligence

« Courts will have to consider reasonable
foreseeabitity

« No more strict liability e.g. Reg 5(1) PUWER and
5(2) Workplace (Health Safety and Welfare) Regs.
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Examples where claim would likely fail in
common law

« Stark v Post Office (2000) CA (Civ Div)

« Allison -v- London Underground Limited
2008 EWCA Civ 71

.
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« S was a delivery postman, to whom the Post Office had
provided a bicycle with which to make his deliveries. One
morning, in the course of his employment, a part of the front
brake broke in two. One of the parts lodged in the front
wheel, which locked, and S was thrown over the handlebars,
suffering serious injury.

» Regulation 6 (1) "Every employer shall ensure that work
equipment is maintained in an efficient state, in efficient
working order and in good repair”.

»  Strict liability even though the Post Office could not have
foreseen that the bicycle would break.
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Allison v London Underground Ltd EWCA Civ 71

13 February 2008

« Claimant was a Tube Driver who used the Traction Brake Controller
on the Jubilee line. Developed tenosynovitis as a result of holding
the TBC down.

« Regulation 9 of the Provision and Use of Work Equipment Regulations
1998 imposed on employers a strict rather than absolute duty.

« What the employer ought to have known about the risks present,
what training is needed? This strict duty requires an employer to
actively discover the risks and then take appropriate action even if
they are not risk assessed.
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The effect so far...

easier to defend.
« Fewer will be pleaded.

not.
« The need for fresh guidance.
« No longer ‘on the hook’ for a technical breach .
« Or a breach that is ‘causally’ relevant.

« This will make claims more difficult to prove and

» Those claims brought will incur greater legal costs.
« Far less certainty on whether there is liability or
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Emerging technology
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« Equipment rental & in-warranty courtesy
limbs

» Self-balancing hands-free wheelchairs
Smart (therapy) watches
» Momentum brace

Kennedys Law LLP
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Counter fraud
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Social Media

1 hour of video uploaded to YouTube every

second

» #1 activity on the web
Reaches 829% of world’s online population

Ages 18-44 use smartphones 16% for calls &
84% for social media

Facebook has 1.1bn users & Twitter 500m
Google processes 2m searches a minute
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Tr avel anxuety via Facebook
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£1.3m spinal injury vi
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Electronic Disclosure

 Practice direction 31B - disclosure of
electronic documents

« Deals mainly with electronic devices and
documents stored on them

» Doesn’t yet adequately tackle social media
activity hosted by third party providers

» CPR still catching up

Kennedys

=

Electronic Disclosure

« Case study

» Smartphone holiday album

» Oyster card account transactions

+ Gym pass

» Wearable tech

+ Airport special assistance bookings
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The benefits of counter fraud

»  Mr K was involved in an RTA on 3 June 2009. He was riding his
motorbike which collided with the Defendant’s car.

* Primary liability was admitted subject to Contributory
Negligence.

*  Mr K pleaded £2.2m for severe brain injury and cognitive
difficulties, claiming that he could not walk and was socially
isolated.

+ Schedule of Loss included:
» £1.6m - future care and case management

» £260,000 - future toss of earnings (based on the Claimant
having a career in the armed forces)

« £76,000 - future decorating, gardening & domestic costs
« £58,000 - past care

. e s e t R S

The benefits of counter fraud

«  Facebook and social media searches carried out showing the
Claimant clubbing and on holiday with his friends.

« Surveillance first obtained on 23, 24 and 28 August 2012
showed the Claimant working at a landscaping company
building fences and standing on his feet all day.

«  Damages were £42,500 which were reduced to £23,250 after:
» Deduction of £18,000 for interim payments; and

+  25% for contributory negligence for speeding and not wearing
helmet properly.

+  MrK had to pay the costs of all the dishonest and fraudulent
aspects of his claim.
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[2012] UKSC 26

Summers v Fairclough Homes

+  Scheduleof Loss claiming £838,000.

ur howed Claimant on i
medical appointment then walking normally once he
arrived home.

»  Judge decided that the evidence before the court was
sufficiently cogent to sustain a finding of fraud applying
both the civil and criminal standards of proof.

Case confirmed that the Court has jurisdiction to strike out
a whole case when part of the claim is fabricated,

Under CPR 3.4(2)(b) - “the Court may strike out a
statement of case if it gppears to the Court... that the
statement of case is an abuse of the Court’s processor is
otherwise likely to obstruct the just disposal of the

= ' proceedings”
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«  Homes for Haringey v Fari [2013] ENHC 757 (QB)- Mrs Fari claimed
£750,000 on the basis that she suffered personal injuries after tripping over a
defective paving stone an 16 May 2008. The true value of the claim was
£1,500 (0.2% of claim) Claim struck out under CPR 3.4 at trial on the basis
that video surveillance evidence showed that the Claimant had significantly
exaggerated her disability.

«  Scullion v Royal Bank of Scotland - 24 May 2013 Exeter County Court.
Claimant slipped and fell in a nightclub where she was working. Claim
pleaded at £38,000 - £75,000 for past loss of earnings. Dishonest about
capacity in both statements and to the medical experts. In reality the
Claimant was working and had been promoted twice. True value of the claim
was 0.1%. His Honour Judge Cotter said that ‘the fraud and dishonesty taints
the whole of the claim’. Claim stuck out and indemnity costs awarded to the
Defendants. Committal Proceedings outstanding and separate hearing to deal
with repayment of interim payment of £2,350.
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Fundamental Dishonesty

«  Criminal Justice & Courts Act [2015] Section 57. Codifies Summers:-

+  Requiring courts to strike out compensation applications in full where
the Claimant has been fundamentally dishonest.

. The power requires the Court to dismiss the whole of the claim,
including any elements upon which the Claimant has been honest.
Court to record the amount of damages that the Court would have
awarded but for dismissal of claim.

«  Sum to be deducted from any assessed costs awarded to the
Defendant.

« James -v- Diamanttek Limited 2016

Market forces
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2006-2007

. 2007-2008
2008-2008
2009-2010
2010-2011
2011-2012
2012-2013
2013-2014
Average (2006-2014)

4.5%

4.8%
B.0%
4.5%
-0.6%
0.2%
-9.9%
1.7%
1.5%
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Summary of compensation trends
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« Technology cost-benefit
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Case law gains & losses
Creative claimant lawyers
Better fraud detection

Political dimension
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