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Glossary: Common Scottish Legal Terms

The Scottish legal landscape

The Scottish legal system has evolved differently to 
the English and Welsh legal system. Historically the 

Scottish legal system has had more in common 
with the civilian systems of Western Europe with 
many Roman Law principles underlying the law 
of property and obligations, which included both 

contract and delict (tort). In modern times following 
the Treaty of Union in 1707 it has developed into a 

mixed system adopting many of the principles of the 
English common law, influenced both by a common 

legislative body since 1707 and by a common 
supreme court in the House of Lords, now the 

Supreme Court. Despite this, significant differences 
remain and the structure of the court system in 

particular, is entirely different.
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1 �Overview of the Scottish 
civil court system 

Fundamental changes to the Scottish court structure 
and procedures were introduced on 22nd September 
2015. They are a consequence of the Scottish Civil Court 
Review which, under the chair of Lord Gill, reported 
in 2009 making 206 recommendations to improve the 
structure and operation of the courts. The reforms seek 
to “ensure the right cases are heard in the right courts at 
the right cost”. 

The key piece of legislation that flowed from the Review 
was the Court Reform (Scotland) Act 2014 which Gill 
himself described as “the single most important piece of 
legislation in the field of civil justice for over a century”.

The Act itself is wide ranging covering the entire 
administration of the courts in Scotland. Perhaps the 
most significant reform is the introduction of the  
All-Scotland Personal Injury Court (SPIC). This provision 
creates a Sheriff Court based in Edinburgh with exclusive 
jurisdiction for personal injury cases.

The exclusive competence of the Sheriff Courts increased 
from £5,000 to £100,000. This means any cases with a 
value of less than £100,000 must be raised in the Sheriff 
Courts where the costs are, in theory, considerably 
lower. There are certain exceptions which allow a case 
to be heard in the Court of Session where the action is 
particularly complex or deals with a novel point of law. 

A new Simple Procedure is set to replace the current 
Small Claims (£0 to £3,000) and Summary Cause (£3,000 
to £5,000) procedures carrying simplified and restricted 
costs with a new class of sheriff – a “summary sheriff” - 
considering proceedings. It is anticipated this will come 
into effect in late 2016 although an exact date is yet to  
be determined. 
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2 Structure of the Scottish Courts System 2.1 Court of Session 

Personal Injury Actions (Chapter 42 Procedure)

§§ Subject to the sum sued for being more than 
£100,000, the choice of whether to proceed in the 
Court of Session or Sheriff Court is for the pursuer

§§ The sum sued for is determined by the Pursuer and 
need not bear any close relationship to the true  
value of the claim. However, at the court’s 
discretion, there can be sanctions on expenses at 
the case’s conclusion if proceedings are raised at an 
inappropriate court level

§§ Cases can be presented by Advocates  
and Solicitor Advocates

§§ Actions are governed by a court timetable issued 
after defences are lodged. It sets out dates for the 
lodging of valuations, exchange of witness lists 
and productions and for the holding of a pre-trial 
meeting between the parties

§§ Cases usually take 10 to 12 months to reach a four 
day final hearing but considerably longer if more than 
four days is required or a Jury Trial is sought

Alternative Procedure (Chapter 42A) 

Complicated catastrophic injury cases can proceed 
under a more case managed procedure should the court 
consider them to have the requisite complexity. If parties 
elect to have an action proceed in this manner, the court 
will expect them to front load their investigations and 
engage in candid and early negotiations. The aim is to 
have a more focused and streamlined litigation in  
difficult cases

Ordinary Actions

§§ Cases which do not include personal injury are raised 
as Ordinary actions

§§ There is no fixed timetable and parties have control 
over the pace of litigation

§§ Cases usually take at least two years to reach  
a final hearing. 

§§ Credit Hire cases in the Court of Session are 
conducted in this procedure

Court of Session

§§ Scotland’s supreme civil court sits in Edinburgh

§§ The court is divided into the Outer House and Inner 
House. The Outer House deals mainly with cases at 
first instance. The Inner House is the appeal court. 
Judgments of the Inner House can be appealed to 
the Supreme Court in London

§§ The jurisdiction of the court is wide dealing with a 
variety of civil actions including delict (tort), contract, 
commercial cases and judicial review

§§ The court has jurisdiction in actions for sums in 
excess of £100,000 

Sheriff Courts

There are four main “tracks”: 

§§ Small Claims: sum sued for not exceeding £3,000  
(not personal injury)

§§ Summary Cause: non personal injury cases with 
sum sued for from £3,000 to £5,000 (and all personal 
injury actions up to £5,000)

§§ Ordinary Cause: sum sued for from £5,000

§§ All Scotland Personal Injury Court: sum sued for from 
£5,000 with Scotland wide jurisdiction

Supreme Court

Court of Session 
(Inner House)

Court of Session 
(Outer House)

Sheriff Appeal Court

All Scotland Personal
Injury Court  

(over £5k –  
special rules apply)

Ordinary Cause 
(over £5k)

Small Claims 
(under £3k)

Summary Cause 
(£3k-£5k or all  

PI up to 5k)



2.2 Sheriff Court

Small Claims Actions

§§ Non-personal injuries actions valued below £3,000

§§ The procedure is simplified and informal

§§ A Response Form must be lodged with the court by 
the Return Day and the case will call before a Sheriff 
14 days thereafter

§§ There are no allocation/directions questionnaires

§§ The entire procedure should take between four and 
six months

Summary Cause: Personal Injury Actions

§§ Personal injury actions where the sum sued for is less 
than £5,000 

§§ Defences known as a Form 10A must be lodged 
before the Return Day

§§ A court timetable is issued after defences are lodged 
which sets out key procedural dates for lodging a 
valuation, exchanging witness lists and productions 
and holding a pre-proof conference between the 
parties. In practice this is conducted by telephone

§§ The written pleadings are simplified 

§§ The timescale for these proceedings is between four 
and six months

§§ Summary Cause: Non-personal Injury Actions

§§ Non-personal injury actions valued between £3,000 
and £5,000

§§ A Response Form must be lodged by the Return Day 

§§ The case will call in court 14 days after the Return 
Date at which time the Sheriff will determine further 
procedure either continuing the procedural hearing 
or fixing a Proof

§§ The timescales for these proceedings is generally 
between two and six months depending on the 
issues in dispute and the court time 

Ordinary Cause: Personal Injury 

§§ Cases valued from £5,000 

§§ The procedure is similar to Summary Cause

§§ A Notice of Intention to Defend must be  
lodged with the court followed by defences  
14 days thereafter

§§ The court will issue a timetable setting out key 
procedural dates including exchange of witness  
lists, adjusting written pleadings and holding  
a pre-proof conference 

§§ There is no active judicial case management

§§ The timescale for these proceedings are around  
six to 10 months generally

§§ Ordinary Cause: Non Personal Injury

§§ These proceedings are used for non–personal injuries 
actions (e.g. credit hire) where the sum sued for is 
more than £5,000

§§ The sum sued for is determined by the Pursuer 

§§ The choice of Sheriffdom and Sheriff Court is 
decided according to the rules on jurisdiction

§§ A Notice of Intention to Defend is lodged  
followed by Defences. An Options Hearing will 
then be assigned

§§ The case is lightly case managed by the Sheriff at 
the Options Hearing at which time he/she seeks 
to progress the case as quickly as possible by 
determining the matters in dispute and assigning  
the relevant hearing at which those matters can  
be resolved

§§ There are no allocation/directions questionnaires 

§§ Generally these cases will take at least a year

All Scotland Personal Injury Court (SPIC) 

The following actions can be raised in SPIC: 

§§ Personal Injury actions valued over £5,000

§§ Workplace related PI cases exceeding £1,000

§§ Any workplace-related PI case under £1,000  
remitted to SPIC by the Sheriff

§§ The court sits in Edinburgh although it has 
jurisdiction throughout Scotland

§§ There are six specialist personal injury Sheriffs 

§§ It is for the pursuer to decide if he wishes to raise an 
action in SPIC or his local court

§§ The Pursuer must specify at the point of raising 
proceedings that they are invoking SPIC’s jurisdiction. 
Otherwise, they lose that right and the case will be 
heard by the local sheriff court

§§ Following lodging of defences, the court will issue  
a timetable setting out key procedural dates

§§ Unlike Ordinary Sheriff Court actions, parties are 
required to have a Pre Trial Meeting either in person 
or by video conferencing facilities. This replicates the 
Court of Session procedure 

§§ In SPIC, the Pursuer has a right to have his/her case 
heard by a Jury unless; (1) the parties agree otherwise 
or (2) special cause is shown

§§ There are also separate provisions for the 
employment of Counsel in SPIC. There is no 
automatic right for sanction for Counsel. The 
pursuer must apply to the court. Section 108 of the 
Court Reform (Scotland) Act states that the Court 
must sanction Counsel if it is satisfied that in all the 
circumstances of the case it is reasonable to do so. In 
arriving at this determination the court will consider 
the complexity of the cause, the importance or value 
of the claim and the ‘desirability’ to ensure no party 
gains an unfair advantage by employing Counsel

§§ The court rules include a new procedure under 
Chapter 36A providing for a similar type of case 
management for complex personal injury actions 
currently provided under Chapter 42 in the Court  
of Session

2.3 Sheriff Appeal Court

§§ The Court Reform (Scotland) Act 2014 introduces  
a new national Sheriff Appeal Court 

§§ A group of sheriffs are appointed as appeal  
court sheriffs 

§§ The decision of an Appeal Sheriff will bind any Sheriff 
or Justice of the Peace as well as the Sheriff Appeal 
Court unless a larger court is convened

§§ The aim of the reforms to the Appeal system is to 
create a national collective body which will develop 
case law to the extent that it will have a binding 
effect nationally rather than amassing case law on  
a piecemeal basis from sheriffdom to sheriffdom

§§ Appeals from the Sheriff Appeal Court to the Inner 
House of the Court of Session would be on points  
of legal principle or procedure or for other 
compelling reasons 

§§ Ultimately appeals will still lie to the Supreme Court
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3 Civil Juries 
Juries can determine personal injury claims in both the 
Court of Session and in the All -Scotland Personal Injury 
Court. The rules governing jury trials are broadly the same 
in both courts. Defenders can object to a case proceeding 
to a jury trial but will only be successful if they can show 
there is special cause (e.g. by reason of complexity).  
This is a difficult bar to overcome and there is a significant 
body of case law considering when a case might not  
be suitable for a jury. Cases involving Ogden calculations 
have been found to be sufficiently straightforward to  
go in front of a jury.

Jury awards are historically significantly higher than 
Judicial awards particularly in fatal cases.  

Recent changes have attempted to address the disparity 
with Judges now directing juries with a range of figures 
to assist in reaching their final award. This range is not 
binding.  However, judicial awards have also become 
increasingly more generous, as evidenced by the recent 
case of Young v. McVean [2016] where an award of 
£80,000 made to the mother of a deceased young man, 
was upheld on Appeal. 

4 �Voluntary  
Pre-Action Protocol

There is no statutory basis for a Pre Action Protocol in 
Scotland. Instead, there is a Voluntary Pre-Action Protocol 
which is entered into voluntarily on an individual case by 
case basis by mutual agreement. 

The Protocol is intended to apply to all personal injury 
claims up to £10,000. However, parties can agree to apply 
it to higher value claims. 

The aim of the Protocol is to put parties in a position 
where they may be able to settle cases fairly and early 
without litigation. It encourages the early exchange of 
information to facilitate meaningful discussions regarding 
liability and quantum.

Where claims are successfully resolved under the 
Protocol, the pursuer’s agent can seek to recover fees on  
a set scale recommended by the Law Society of Scotland. 

There are no penalties for the pursuer’s solicitors failure 
to comply with the Protocol and resorting to litigation. 
However, the court will take account of pre-action 
conduct when considering expenses in a litigated case. 

The Scottish Civil Justice Committee is currently 
considering the introduction of compulsory Protocols.

5 Disclosure
In Scotland there is no right to full disclosure and no 
equivalent to Part 31 of the Civil Procedure Rules on 
Disclosure and Inspection of Documents. However, there 
are court procedures available to enable a party to try to 
recover documents which are not in their possession.

Pre-litigation

To recover documents pre-litigation, an application 
(Sheriff Court) or petition (Court of Session) can be made 
to the court under Section 1(1) of the Administration of 
Justice (Scotland) Act 1972.

The application/petition cannot be speculative. The court 
will not allow a party to simply fish for information which 
might assist them in preparing a case. The application is 
granted at the Sheriff or Judge’s discretion.

There are restrictions on the documents that can be 
recovered. It is not possible to recover documents which 
are privileged, confidential, or which were prepared in 
connection with or in contemplation of litigation. 

During Litigation

To recover documents during litigation an application 
is made to the court known as a “Specification of 
Documents”. The same procedure is used in the Sheriff 
Court and the Court of Session. The documents which  
a party seeks to recover can be in the hands of a party  
to the action or a third party.

In line with the pre-litigation procedure, the court will 
not allow recovery of documents which the party hopes 
will disclose information based on a case which has not 
already been stated in the written pleadings. 

Pre-accident medical records can be recovered where 
continuing losses are alleged or there is relevant pre 
accident medical history.

Documents which are not considered relevant to  
the proceedings, confidential documents and  
documents which have public interest immunity  
cannot be recovered.

Where a party seeks to rely upon a document in 
his possession or control in support of his case, the 
document should be lodged at court as a production  
as soon as possible.



6 Counsel 

The bar is known as The Faculty of Advocates, an 
independent body of lawyers, who have been admitted 
to appear before all Scottish courts. 

7 Expert Witnesses 
Generally parties will instruct an independent expert of 
their own choosing. Whilst it is open to parties to agree 
to instruct a joint expert this is rarely adopted in practice.

As there is no obligation to disclose documents, an 
expert report can be obtained but not lodged at court  
or disclosed to the opposing party. 

To recover the fee for an expert report, parties must apply 
to the court for certification of that expert as a skilled 
witness. The test is extremely low. The party is not even 
required to produce their expert reports. The court must 
simply be satisfied that the expert is a skilled person and 
that his instruction was reasonable in the circumstances.

8 Tenders
A tender is a formal offer by the defender made in  
the course of litigation. It is similar to a Part 36 offer  
in England and Wales. 

The tender is lodged at court in a sealed envelope and  
at the same time a copy is sent to the pursuer’s solicitors. 
If liability has not been admitted, the tender will be on 
a “without prejudice to liability” basis. The tender also 
contains an offer to pay the pursuer’s expenses. The 
tender does not lapse and can stay in place until the end 
of the action. It can, however, be refreshed at any point  
or withdrawn. 

The pursuer is allowed a reasonable period to consider 
whether to take the tender. It is generally accepted that 
around two weeks is appropriate, although this is only a 
rule of thumb and what is reasonable will be dependent 
upon the facts and circumstances of each case. 

As with Part 36 offers, where a pursuer fails to meet 
or beat a tender, he will usually be liable to meet the 
defenders’ costs from the date when the tender could 
reasonably have been accepted. 

There are also types of tender available to allocate specific 
percentages between defenders or specific sums to be 
met by each defender. There is no need to state the 
amount of contributory negligence sought in any form  
of tender.

9 Expenses
Expenses include court fees, fees to counsel, solicitors’ 
fees, VAT and the outlays incurred in pursuing/defending 
the action. They are based on block fees. There is a 
separate Table of Fees depending on the type of court 
action and whether it involves personal injury

Each “block” is a broad pre-estimate of the work ordinarily 
involved in part of the court process

The Court of Session fees are fixed at a higher rate than 
that of the Sheriff Court

Generally a substantial proportion of expenses are 
incurred to the pursuer on commencement of the 
litigation and on the approach to the final hearing,  
with little expense generated in the middle

Unlike England and Wales, whilst success fees can 
be agreed between solicitor and client, these are not 
recoverable from the paying opponent. There is no 
provision for conditional fee arrangements nor the 
recovery of ATE premiums

10 �Funding of  
Litigation Reforms

A review of funding of litigation in Scotland was 
undertaken by Sheriff Principal James Taylor who 
reported in 2013. His recommendations include success 
fees, damages based agreements, qualified one way cost 
shifting and referral fees. 

The Scottish Governments plan is for a Bill reflecting 
these recommendations to be introduced into the 
legislative agenda after the Scottish elections in May 2016.

11 �Time Bar (Prescription  
and Limitation)

In personal injury cases, proceedings have to be raised 
and, more importantly, served on the defender within 
three years of the accident. However, the court has the 
discretion to allow a claim out of time in personal  
injuries actions.

Non-personal injury claims must be raised and served on 
the defender within 5 years. There is no right of relief. 

12 Rights of Relief
The applicable legislation is the Law Reform 
(Miscellaneous Provisions) (Scotland) Act 1940.

To pursue another party for contribution to or relief 
from a settlement, without joining them to existing 
proceedings, the first party must have been “held liable” 
by a court. There is a time limit of two years in which to 
commence the further proceedings.

Rules of procedure in the various courts (except Small 
Claims procedure) also allow the joining of a third party 
to pursue rights of relief or contribution. 

13 Minors 
In Scotland, the age of majority is 16. 

In practice, proceedings for children are brought by  
a parent or guardian. 

There is no requirement for infant approval. Instead, 
a parental indemnity is completed by the parent or 
guardian accepting settlement funds on the child’s behalf. 

14 Interim Damages
The court can grant a payment of interim damages 
where the defender has admitted liability or if the 
court is satisfied that, if the matter proceeded to proof 
(trial) the pursuer would succeed on the question of 
liability without any substantial finding of contributory 
negligence on his part.

The amount to be awarded is such amount as the court 
thinks fit. It is calculated on all heads of claim. The court 
has to be satisfied that the defender is insured, a public 
authority, or of sufficient means and resources to enable 
interim payment to be made. 

When the case is finally heard, the court has power 
to order repayment of any sum by which the interim 
payment exceeds the final award.

15 Provisional Damages
Provisional damages are also competent in Scotland. The 
provision is found in Section 12 of the Administration 
of Justice Act 1982. These can be sought where there is 
proved or admitted to be a risk that at some definite or 
indefinite time in the future the injured person will, as a 
result of the accident , develop some serious disease or 
suffer some serious deterioration in his physical or mental 
condition and that the responsible person was at the 
time of the act insured or a public authority or  
public corporation.

It is for the pursuer to elect to claim provisional damages. 
If he does so, he might not be entitled to a jury trial.

It is not sufficient to plead a possible future deterioration 
in the condition. The pursuer has to plead and prove a 
causal link. Such awards have been made in Scotland 
where there is a risk of epilepsy, mesothelioma, cancer  
or traumatic arthritis.

16 Periodical Payments
In Scotland, the court is not required to make an order for 
parties to enter into periodical payments or to approve 
any voluntary agreement between the parties. Parties can 
elect to enter into a structured settlement. In D v. Greater 
Glasgow (2013), a sophisticated structured settlement 
was drafted which was approved by the court and the 
case provided a commentary on the detailed distinctions 
between the statutory position in Scotland  
in comparison with England.

Structured settlement agreements in Scotland are also 
distinguished by the fact that they invariably contain 
“ratchet” clauses. Essentially, this means that the  
index-linked annual payments cannot be reduced. 
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20 Fatal Claims
Fatal claims are quite distinct in Scotland both in terms of 
heads of claim and value. 

There is no capped bereavement award and awards can 
be made by a judge or a jury. The pursuer’s agents will 
often seek jury trials in fatal cases and damages have been 
increasing steadily over the last decade. 

The heads of claim for fatal awards comprise transmissible 
solatium (except in instantaneous death), loss of society 
(bereavement), loss of support (dependency), services 
under Sections 8 and 9 of the Administration of Justice 
Act, funeral expenses and claims for lost years where 
there is reduced life expectancy. The claims can be a 
mixture of the Estate’s claims and the relatives’ claims. 

Only “entitled” relatives as defined under the Damages 
(Scotland) Act 2011 will have a valid claim. This is a much 
greater number than in England and Wales and includes 
grandparents and grandchildren, siblings, co-habiting 
couples and civil partners, as well as spouses, children and 
parents. If a person can prove that the deceased accepted 
them as an entitled relative then they would also fall into 
this category. 

A factor worth noting is that for co-habiting couples in 
Scotland the only test of “entitlement” is that they were 
living together as husband and wife ‘immediately before 
the date of death’. This is a matter of fact and there is no 
pre-death qualifying period 

Loss of support – which is broadly equivalent to loss of 
dependency - is governed by a statutory formula outlined 
in the Act. The formula allows for 75% of the deceased’s 
net income to be treated as available for the immediate 
family and broader group of relatives (more distant 
ascendants or descendants, aunts or uncles or their 
children, children of the deceased’s siblings and former 
spouse or civil partner) if they can establish that they 
were supported by the deceased. 

This total proportion of 75% is automatically fully 
available to the spouse, civil partner, cohabitee or 
dependent child. Where however support is sought by 
other qualifying relatives their share has also to be found 
from the 75%. The court has the discretion to vary this 
75%, but only where a refusal to do so would produce 
a ‘manifestly and materially unfair result’. This is an 
extremely difficult evidential burden for defenders.

It is of note that multipliers for loss of support are 
calculated from the date of decree and not from the date 
of death. 

21 Contributory Negligence
This area is governed by the Law Reform (Contributory 
Negligence) Act 1945. 

Substantial findings of contributory negligence in 
personal injury actions are not uncommon in Scottish 
cases. The Supreme Court, however, recently overturned 
the Scottish Court’s decision in Jackson v. Murray [2015]. 
The case involved a 13 year old girl who had been hit 
by a bus. At first instance contributory negligence was 
assessed at 90% which was reduced to 70% on appeal in 
the Court of Session and finally to 50% by the Supreme 
Court. It has yet to be seen whether this will herald a 
change in how the Scottish courts approach contributory 
negligence in cases which involve children and generally 
in their approach to appeals. 

17 Ogden
By 1991 there was authoritive recognition in Scotland 
of the Ogden tables in the case of O’Brien’s CB v 
British Steel. The Scottish courts too have accepted the 
application of Wells v Wells in Scotland notwithstanding 
that it is a decision in the House of Lords in an English 
appeal so, technically it is only persuasive in Scotland. The 
approach in Wells was followed in the Scottish courts in 
McNulty v Marshalls Food Group Ltd. Nonetheless, there 
is still scope for argument about the precise application of 
the Ogden tables in any particular factual circumstance. 
There are numerous Scottish cases discounting the 
multiplier derived from the Ogden tables to reflect 
factors other than life expectancy, such as the risk of 
illness or redundancy and the prospects of promotion or 
variations in the amount of wages.

In fatal claims in Scotland by virtue of the Damages 
(Scotland) Act 2011 the multiplier used to calculate 
future loss of support now is from the date of the proof 
(trial) rather than the previous common law position 
which applied the multiplier from the date of death, 
a more favourable position to the defenders. The 
deceased’s relatives in fatal claims therefore in Scotland 
will make a full recovery for the loss of support under 
the 2011 Act from the date of death to the date of the 
proof (trial) or settlement, subject to the 75% rule also 
introduced in that Act.

It should also be noted that cases involving the Ogden 
tables have not been considered necessarily unsuitable 
for a jury trial.

18 Discount Rate
Following the decision in Wells v Wells, the Scottish 
courts applied the Ogden tables as a starting point rather 
than a check (McNulty v Marshalls Food Group Ltd 
1999). This is despite the Wells case only being persuasive 
in Scotland as arising in an English House of Lords appeal.

Following the Lord Chancellor’s introduction of the 
Damages (Personal Injury) Order 2001 fixing the 
discount rate for England and Wales at 2.5%, the Scottish 
Parliament did likewise in the Damages (Personal Injuries) 
(Scotland) Order 2002. It should be noted that the 
Scottish Parliament has devolved power over  
this decision.

It cannot be forgotten that Section 1(2) of the Damages 
Act 1996 permits a party to demonstrate if a different 
rate of return is more appropriate in the case in question 
but in February 2013, the Scottish Appeal Court in 
the case of Tortolano unanimously and unequivocally 
rejected the argument to apply a lower discount rate. A 
submission for a different discount rate was also rejected 
in the case of McGlone v Greater Glasgow Health Board 
in December 2012 by a judge in the Outer House.

19 Care
Section 2 (4) of the Law Reform (Personal Injuries Act) 
1948 applies to Scotland in providing that “there shall  
be disregarded… the possibility of avoiding those expenses 
or part of them by taking advantage of facilities available 
under the… National Health Service (Scotland) Act 1978…”

There is no Scottish case the equivalent of Peters v East 
Midlands Strategic Health Authority (2009) where the 
Court of Appeal held that a claimant is entitled as of right 
to pursue a claim against the wrongdoer rather than to 
rely on the statutory obligations of a public authority 
to provide care. It would be surprising if the Scottish 
Parliament would not intervene if a Scottish court 
departed from Peters.

The Scottish courts will look to determine the most 
suitable care regime. In the case of Milligan’s Guardian v 
Lynch in 2009, the Scottish courts preferred arguments  
on agency care to direct employment of carers. The  
test however might well be determined by what is  
most suitable.

In some cases the consequences of the legislation on free 
elderly care in Scotland might require consideration.
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Accommodation Claims

These are accepted in Scotland. The approach in Roberts 
v Johnstone has been followed in Scotland such as in the 
case of Milligan’s Guardian v Lynch in 2009.

Guardianship Costs

These are recoverable in Scotland. Consideration can be 
given to the guidance on figures issued by the Office of 
the Public Guardian in Scotland.

The Judicial Rate of Interest in Scotland

This is presently set at 8%. It applies from the date of  
the accident.

In practice, in assessing interest, the court allocates to the 
past a proportion of damages in respect of each head of 
claim and calculates interest on the past elements. Only 
simple interest is permitted in personal injuries claims. 
The rate applied is often discounted from the 8% to 
reflect the fact that pain, wage loss or losses arising from 
services are not suffered all at once. This approach has 
been confirmed by the Scottish Appeal Court in Farstad 
Supply v Envirico Ltd 2013. If the pursuer however has 
made a full recovery then certainly the pursuer could 
argue for interest at the full judicial rate from the date  
of the full recovery.

The Self-employed Pursuer

The measure of the damages of the self-employed 
pursuer is the loss of income of the pursuer derived from 
the business, not loss to the business itself (Vaughan 
v Greater Glasgow Passenger Transport Executive). In 
effect then, the tax returns as well as accounts require 
consideration.

Offsetting Benefits

In offsetting benefits, there is no head of claim available 
known as “loss of mobility” against which any relevant 
benefit can be set in Scots law.

The courts have also determined that “costs of care” does 
not include necessary services in terms of Section 8 of the 
Administration of Justice Act 1982 The necessary services 
under Section 8 are those rendered to the injured party 
by a qualifying relative so it can be difficult to set off the 
relevant benefits against such a cost of care in Scotland 
given these cases.

Joint and Several Liability

In Scotland, where the pursuer chooses to raise an action 
against one or more defenders on a joint and several 
basis, the pursuer has the option of recovering from any 
defender either the whole sum sued for or a part of it.

If the pursuer chooses to recover the full amount from 
one defender, that defender has a right of relief against 
the others who have not paid.

22 Miscellaneous Matters
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Absolvitor

The judgment pronounced when a court absolves  
(fully and finally discharges) a party.

Adjust

To alter the written pleadings in the early stage of  
an action.

Advocate/Counsel

A member of the Scottish Bar.

Amend

To make an alteration to pleadings after they are in their 
final form (Closed Record).

Answers

The defender’s written defence in a Small Claims or 
Summary Cause case.

Assoilzie

To absolve (discharge) the defender.

Averments

Written pleadings of the parties.

Closed Record

Finalised written pleadings of the parties.

Debate

A hearing at which purely matters of law are argued. It is 
possible (but unusual) for an RTA case to be dismissed at 
this stage prior to any evidence being led.

Decree

Final judgment.

Defences 
The statement by way of defence lodged by the Defender.

Defender

The person who disputes the claim of the pursuer.  
The equivalent of defendant.

Dismissal

The disposal of a case from court without extinguishing 
the right to raise fresh proceedings.

Expenses

Costs.

Jurisdiction

The power of a court to hear particular cases based on 
certain factors such as location of the accident or the 
value/type of case.

Lodge

To leave pleadings or documents in the custody of the 
Court Clerk. Equivalent of ‘file’.

Motion

An application to the court during the course of an 
action similar to an application.

Production

An item produced as evidence in court.

Proof

A full evidential hearing before a Sheriff or Judge.

Pursuer

The person who brings the claim. The equivalent  
of the claimant. 

Sist

The equivalent of a Stay. 

Glossary of Common Scottish Legal Terms
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