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The Civil Justice Reforms 2013

• What did we expect to see in 2013?

• What actually changed?

• What are the implications for:

i. Claims generally

ii. The market

iii. Claims handling/litigation

iv. The cost of claims
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What happened in 2013
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Ban on referral 
fees

Success 
fees/ATE 
premiums 

irrecoverable

Reduction of 
MOJ fixed costs

10% Increase 
on general 
damages

Extension of 
Portal to £25k

Fixed costs in 
fast track 
litigation

Cost budgeting
Changes to 
Relief from 
Sanctions

QOCS Increased bite to 
P36 Proportionality

Increase to 
small claims 

track - no
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The effect on claims volumes
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• Reduction in number of Claims Management Companies by a third

• Claimant solicitor firms are closing – 136 law firms closed due to lack of Indemnity 
Insurance in December 2013

• Claimant super firms appearing, eg Slater & Gordon

• Claims farming continues - Increase in late notified claims

• The rise and fall of the ABS?

• Damages-based agreements not yet being used – capped at 25% of past losses 
actually recovered

• ATE take up pre 1 April

• Claimant solicitors taking 25% of damages through success fees

The effect on the Market
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2013‐2014

Month May Jun Jul Aug Sept Oct Nov Dec Jan Feb Mar Apr

No Of Cases 22021 20064 22207 18963 19198 21130 20240

General Damages 2132 2201 2229 2286 2301 2323 2384

2012‐2013

Month May Jun Jul Aug Sept Oct Nov Dec Jan Feb Mar Apr

No Of Cases 25577 20352 23296 22097 20228 23908 24170 17586 23449 21402 21950 22523

General Damages 1989 1982 2007 1992 1993 1995 2017 2036 2054 2082 2095 2094

The effect on the cost of claims
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The effect on the cost of claims
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• QOCS and fundamental dishonesty not tested yet

• The arguments have moved from costs to disbursements on lower value claims – eg 
rehab/medical report fees

• Damages are up, costs are down which was Jackson’s goal

• But, beware new heads of injury – eg, upsurge in Chronic Pain cases…

The effect on the cost of claims
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• More stage 3 hearings on MOJ cases

• CPR 3.9 Relief from sanctions has changed and is being strictly enforced

• Mitchell v News Group - The need for litigation to be conducted at proportionate cost 
and the need to enforce compliance with court orders

• Durrant v Chief Constable of Avon and Somerset re-iterated that

• Cost budgeting starting to bite, but with inconsistent application

• Part 36 sanctions are now in force – Feltham v Freer Bouskell and Davison v Leitch

The effect on claims handling
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• “Whiplash panels”

• Set tariffs for general damages?

• Competition commission final report

• Implications of QOCS on claims 

• Amendments to DBA Regulations

• Small claims track revisited?

• Law Commission Report

• Changes to the discount rate?

What does the future have in store?
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Chronic Pain

• Statistics

• History

• Conditions

• When is a condition genuine?

• Causation

• Treatment

• Managing a chronic pain case from an insurance / legal perspective

15
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Chronic Pain

Statistics

• People with chronic pain suffer on average for 7 years while 1 in 5 suffer for 20 years 
or more;

• Chronic pain accounts for nearly 500,000 lost working days per annum across the 
European Community;

• 1 in 5 chronic pain sufferers have lost their jobs as a result of their condition;

• 40% of chronic pain sufferers say that their pain impacts on every day activities from 
lifting and carrying to taking exercise and sleeping;

• 20% of chronic pain sufferers have been diagnosed with depression as a result of 
their pain;

• Despite advantages in the management of chronic pain many patients suffer 
unnecessarily due to inadequate evaluation assessment monitoring and treatment 

16
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Chronic Pain
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1971
• Clinical description given of fibromyalgia although the condition is not 

named

1975
• Association between sleep disorder, sleep patterns and fibrositis

1976
• Fibromyalgia coined as a medical term

1981
• 1981 diagnostic criteria for fibromyalgia

1990
• American College of Rheumatology definition of fibromyalgia

• Population incidence studies -1995 USA 2000 – Sweden, 2004 –
Germany

2003
• Bennett v Smith 2003

History
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Chronic Pain

Conditions

• Somatoform pain disorder

• Chronic pain syndrome

• Fibromyalgia

• Chronic regional pain syndrome

• Chronic fatigue syndrome

18
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Chronic Pain

Matters relevant to consideration of condition:

• Legal definition of pain

• Functional overlay

• Pathophysiology

• Internal and external reinforcers

• DSM-5
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Chronic Pain

When is a condition genuine?

• The claimant will need to show:
1. The initial injury/insult;
2. A clear temporal link between the accident and the onset of widespread pain 

with no recovery period in between – the pain continuum;
3. Consistency of presentation;
4. No other explanation.

20
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Chronic Pain 

Genuine Fibromyalgia clinical characteristics 
(NB: subjective red flags from the outset)

• Female;

• Non restorative sleep;

• Sleeping disorders;

• Morning stiffness;

• Fatigue.

21
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Chronic Pain

Fibromyalgia clinical characteristics (continued)
• 25% of patients show the following features which are red flag indicators:
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irritable bowel 
syndrome

vasomotor 
disorders headache subjective 

swelling

paraesthesia dysfunctional 
impotence

physiological 
symptoms 
(eg anxiety, 

panic attacks)

systematic 
sensitivity to 
(eg cold or 

stress)

restless legs
tempero –

mandibular jaw 
dysfunction
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Chronic Pain

Treatment
• Treatment falls into two main categories;

– Non-pharmacological
– Pharmacological

• “Rehabilitation” from an insurance/legal case management perspective

23
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Chronic Pain

Managing a chronic pain case

• Early identification – subjective and objective red flag indicator awareness

• Claimant’s medical records

• Expert evidence

24
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Chronic Pain

Managing a chronic pain case (continued)
• Potential defences:

– breaking the chain of causation;
– other pre-existing conditions;
– other explanations/stresses;
– acceleration of a pre-existing condition;
– exacerbation of a pre-existing condition;
– surveillance evidence.
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Chronic Pain

Managing a chronic pain case (continued)
• Red flags:

– subjective:
– female approaching or in middle age;
– non-restorative sleep;
– sleep disorders;
– morning stiffness;
– fatigue;

– plus the list of conditions found in 25% of sufferers.
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Chronic Pain

Objective factors

• Innocuous/trivial injury with modest recovery period exceeded by the time of initial 
presentation of claim

• Symptoms continuing/worsening and pain disproportionate to injury

• Claimant solicitors refusing to disclose medical records at the outset

• Certain firms of claimant solicitors

• High level of pre-accident attendance with GP for trivial matters or those involving 
minor mental health issues

27
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Reserving red flags
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Reserving 
red flags

Innocuous/ 
trivial injury

Failure to 
return to 

work

Previous 
conditions/ 
accidents 

and 
subsequent 
accidents

Offer 
rejected

Period of 
inactivity

Opponents

Geographic 
locations
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Chronic Pain
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Liability: A forgotten issue?
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Seatbelts and Negligent Pedestrians

Hughes v Williams Court of Appeal

Horner v Norman High Court 

Paramasavian v Wicks Court of Appeal

Pursoty v Vaghani High Court
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Questions°
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Our firm is driven by its core Values which focus on:

33

Values

Our Clients Our People Our Community Our Environment



DWF is the business law firm with industry insight.

Our legal experts combine real commercial understanding 
and deep sector knowledge to help clients anticipate issues, 
create opportunities and get the outcomes they need.

We’ll deliver the results that help you go in the right direction –
wherever you are.

www.dwf.co.uk
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