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..........................................................................................................................................................................................................................................

What did we expect to see in 20137

What actually changed?

What are the implications for:
I.  Claims generally

ii.  The market

lii. Claims handling/litigation

Ilv. The cost of claims
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The effect on claims volumes

Volume of CNFs Sent
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* Reduction in number of Claims Management Companies by a third

« Claimant solicitor firms are closing — 136 law firms closed due to lack of Indemnity
Insurance in December 2013

» Claimant super firms appearing, eg Slater & Gordon
« Claims farming continues - Increase in late notified claims
* The rise and fall of the ABS?

 Damages-based agreements not yet being used — capped at 25% of past losses
actually recovered

« ATE take up pre 1 April

« Claimant solicitors taking 25% of damages through success fees

Private & Confidential. Not for distribution.
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2013-2014

Month May Jun Jul Aug Sept Oct Nov Dec Jan Feb Mar Apr
No Of Cases 22021 20064 22207 18963 19198 21130 20240

General Damages 2132 2201 2229 2286 2301 2323 2384

2012-2013

Month May Jun Jul Aug Sept Oct Nov Dec Jan Feb Mar Apr
No Of Cases 25577 20352 23296 22097 20228 23908 24170 17586 23449 21402 21950 22523
General Damages 1989 1982 2007 1992 1993 1995 2017 2036 2054 2082 2095 2094
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..........................................................................................................................................................................................................................................

 QOCS and fundamental dishonesty not tested yet

» The arguments have moved from costs to disbursements on lower value claims — eg
rehab/medical report fees

 Damages are up, costs are down which was Jackson’s goal

* But, beware new heads of injury — eg, upsurge in Chronic Pain cases...
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More stage 3 hearings on MOJ cases

CPR 3.9 Relief from sanctions has changed and is being strictly enforced

Mitchell v News Group - The need for litigation to be conducted at proportionate cost
and the need to enforce compliance with court orders

Durrant v Chief Constable of Avon and Somerset re-iterated that

Cost budgeting starting to bite, but with inconsistent application

Part 36 sanctions are now in force — Feltham v Freer Bouskell and Davison v Leitch
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e “Whiplash panels”

 Set tariffs for general damages?

o Competition commission final report
 Implications of QOCS on claims

« Amendments to DBA Regulations

« Small claims track revisited?

o Law Commission Report

* Changes to the discount rate?
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Chronic Pain

Chronic Pain Go further

James E Roden
Partner
January 2014
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o Statistics

e History

« Conditions

 When is a condition genuine?
e Causation

 Treatment

« Managing a chronic pain case from an insurance / legal perspective
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©DWF LLP 2014 www.dwf.co.uk 15



Statistics

People with chronic pain suffer on average for 7 years while 1 in 5 suffer for 20 years
or more;

Chronic pain accounts for nearly 500,000 lost working days per annum across the
European Community;

1 in 5 chronic pain sufferers have lost their jobs as a result of their condition;

40% of chronic pain sufferers say that their pain impacts on every day activities from
lifting and carrying to taking exercise and sleeping;

20% of chronic pain sufferers have been diagnosed with depression as a result of
their pain;

Despite advantages in the management of chronic pain many patients suffer
unnecessarily due to inadequate evaluation assessment monitoring and treatment
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» Clinical description given of fiboromyalgia although the condition is not
named

History

» Association between sleep disorder, sleep patterns and fibrositis

» Fibromyalgia coined as a medical term

1981 diagnostic criteria for fibromyalgia

* American College of Rheumatology definition of fiboromyalgia

* Population incidence studies -1995 USA 2000 — Sweden, 2004 —
Germany

* Bennett v Smith 2003
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Conditions

Somatoform pain disorder
Chronic pain syndrome
Fibromyalgia

Chronic regional pain syndrome

Chronic fatigue syndrome
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Matters relevant to consideration of condition:

Legal definition of pain

Functional overlay

Pathophysiology
Internal and external reinforcers
DSM-5
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....................................................................................................................................................................................................................................

When is a condition genuine?

 The claimant will need to show:
1. The initial injury/insult;

2. A clear temporal link between the accident and the onset of widespread pain
with no recovery period in between — the pain continuum;

3. Consistency of presentation;
4. No other explanation.

Private & Confidential. Not for distribution.
©DWF LLP 2014 www.dwf.co.uk



..........................................................................................................................................................................................................................................

Genuine Fibromyalgia clinical characteristics
(NB: subjective red flags from the outset)

« Female;

* Non restorative sleep;
» Sleeping disorders;

e Morning stiffness;

« Fatigue.
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Fibromyalgia clinical characteristics (continued)

o 25% of patients show the following features which are red flag indicators:

vasomotor
disorders

irritable bowel

syndrome headache

physiological
symptoms
(eg anxiety,

panic attacks)

dysfunctional

paraesthesia impotence

tempero —
mandibular jaw
dysfunction

restless legs
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Treatment

« Treatment falls into two main categories;
— Non-pharmacological
— Pharmacological

* “Rehabilitation” from an insurance/legal case management perspective
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Managing a chronic pain case

« Early identification — subjective and objective red flag indicator awareness
« Claimant’s medical records

o EXxpert evidence
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Managing a chronic pain case (continued)

 Potential defences:

breaking the chain of causation;

other pre-existing conditions;

other explanations/stresses;
acceleration of a pre-existing condition;
exacerbation of a pre-existing condition;
surveillance evidence.
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Managing a chronic pain case (continued)
 Red flags:
— subjective:
— female approaching or in middle age;
— non-restorative sleep;
— sleep disorders;
— morning stiffness;
— fatigue;
— plus the list of conditions found in 25% of sufferers.
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Objective factors

* Innocuous/trivial injury with modest recovery period exceeded by the time of initial
presentation of claim

e Symptoms continuing/worsening and pain disproportionate to injury
« Claimant solicitors refusing to disclose medical records at the outset
« Certain firms of claimant solicitors

« High level of pre-accident attendance with GP for trivial matters or those involving
minor mental health issues
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Innocuous/
trivial injury

Geographic
locations

Reserving

red flags
Opponents

Period of
inactivity

Failure to
return to
work

Previous
conditions/
accidents
and
subsequent
accidents
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Chronic Pain
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Liability — a forgotten issue?

Go further

Graham Dickinson
Partner
January 2014
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Seatbelts and Negligent Pedestrians
Hughes v Williams Court of Appeal
Horner v Norman High Court
Paramasavian v Wicks Court of Appeal

Pursoty v Vaghani High Court
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Our firm is driven by its core Values which focus on:

Cooo

Our Clients Our People Our Community Our Environment
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Go further®

DWEF is the business law firm with industry insight.

Our legal experts combine real commercial understanding
and deep sector knowledge to help clients anticipate issues,
create opportunities and get the outcomes they need.
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Lawtel Document AC9701212 Page 1 of 1

[Order Full Text]

HORNER v NORMAN (2013)

QBD (N Wilkinson QC) 18/12/2013
NEGLIGENCE - PERSONAL INJURY

EXPERT EVIDENCE : NEGLIGENCE : PERSONAL INJURY : ROAD TRAFFIC ACCIDENTS : ROADS
CARRIAGEWAY : CONFLICTING EXPERT EVIDENCE ON ROAD'S FRICTION : REASONABLENES

A negligence claim, arising from a road traffic accident where a pedestrian had been struck by :
carriageway, was dismissed as the driver had done all that she could to avoeid the collision. The
the road had meant that a reasonably competent driver should have avoided the collision, was |

The claimant pedestrian (P) claimed damages arising from the alleged negligence of the defendant drix

D, whilst driving her car on a dual carriageway, had struck P when he ran out onto the road. D's eviden
lightly upcen seeing P approach the dual carriageway, but ceased breaking once he had retreated slight
an emergency stop once P then sprinted into the road, but she clipped him. Experts for both parties ag
miles per hour. P's expert stated that the likely friction coefficient of the road had been 0.65, consistent
D could have stopped in time for P to reach the central reservation. D's expert preferred a lower coeffic
identified by police reports, so that D had done all that she could to stop in time. The issues were whetl
s0, whether that was determinative of D's negligence; (i) the accident itself proved D to have been neg

HELD: (1) The court did not share P's view that a finding that the coefficient of the road had been 0.65
from the scene and police reports all indicated patches of ice on the road. The temperature had been &
conditions were icy. There had been patches of ice on the road and that a coefficient of 0.65 was not re
expert evidence had included inappropriate content, including advocacy on P's behalf. (2) The circums
crossing dual carriageways were relatively less common occurrences. P had stepped out and then retr
had given the impression that he had seen the traffic approaching, which had been visible to him. It wa
rather than having forgotten the side of the road on which cars drove. There was no evidence that he w
attempting to cross. D had been driving at a modest speed, had kept a proper look out and had twice r
she could and the court did not accept that she had applied the breaks too late. There was nothing mol
those of a reasonably competent and prudent driver. Although there were often situations where the m:
done mare, the instant case was not that case. (3) If that was wrong, P's contribution towards the negli

Claim dismissed

Counsel:
For the claimant: Marc Willems
For the defendant: Shaun Ferris

Solicitors:

For the claimant : Fentons Solicitors

For the defendant. DWF LLP

LTL 18/12/2013 EXTEMPORE

Click here to access case analysis on Westlaw UK

Document No. AC9701212

http://www lawlel.com/UK/Searches/4217/AC9701212 20/01/2014
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News & Evenls

View Point © """ Approprialeness of child car seals: conlribution claims and use of child passenger

- - reslrainls — Courl of Appeal
Evenls

Publications

o . Dale: 30/04/13
Legal Updales

Your conlacls

Cayne Williams {Deceased) v Louise Williams

Case sludies Re: Hughes {a child) v Dayne Williarns (Deceased)
: S Court of Appeal Graham Dickinson
30 April 2013

OWF Press

Graham Dickinson, Pariner and Sophie Broch. Solicilor in lhe DWF Y

Calasirophic Injury Team acled for lhe delendant and his insurers, ’ b
Southern Rock Insurance Company Limiled, in a Part 20 conlrbution DD +44 {6}20 7645 9516

claym ansing oul of a road Iraffic accidenl. In April 2012, the High Court

found thal (he molher of a lhree year old child claimant had been M +44 {0)7774 862 232

negligent in placing her child in an inappropriale restrainl, and (hal this graham dickinson@dwi.co.uk

had conlribuled lo the severily of her injuries. Add vCard

Thal decision has loday been upheld by the Courl of Appeal in a Viaw Biography

Judgmenl which provides a comprehensive analysis of the legal principles
lo be taken inlo consideralion in child passengar restrainl cases and
focuses on whal is to be regarded as relevant evidence.

BACKGRQUND

On 19 Augusl 2006 ihe claimanl, lhen three years and two months old,
suffered mullipte and severe injuries, including a spinal cord injury, in a
road Iraflic accidenl. She was a rear seal passenger in a car being drivon
by her molher {Louise Williams, the "appellant"), which was involved in 2
collision wilh a ¢ar driven by the defendant, Dayne Williams {no relation).

Primary ligbihly for the accidenl was accepted on behall of the defendanl.
who died as a resull of his injuries. The contribulion claim againsi tho
appellant and her insurers arose from (he facl thal the claimanl had been
sealed on a boosler seat ralher than in (he five-poinl harness child
resirainl seal thal was also available in Lhe car al the time. Al lnal, Blair J
made a finding that the appellant was liable Lo (he extent of 25% for he
claimanl's injuries. Ms Williams appealed againsl the linding aof parial
responsibiily.

ISSUES ON APPEAL

The key queslions addressed by Lady Juslice Black, Lord Justice Elias
and Lady Juslice Arden were.

- Whelher the appellant was in breach of her duly of care 1o her
daughter by placing her on a booster seal ralher than in the frive-
point harness seal.

- The exlenl of any contrbuticn payable, laking inlo account the
injuries that would have been suffered had the claimanl been
restrained in the {ive-point harness seal.

THE ARGUMENT ON BREACH QF CUTY

The appellant argued thal the (inding of neghgence was wrong as: {a) lhe
relevant question was whether the appellant icok (he care Lhal a
reascnably careful parent cught 1o have laken in lhe circumstances; and
(b} the nal judge had given oo much weight to the manufaclurer’'s
instructions for use ol {he booster seal.

Focus was placed upon the information thal would have been available 1o
the reasonably carelul parenl. Parlicular rehance was placed by the
appellani on the facl 1hal lhe claimant salisfied (he weighl requirement lor
the boosler seal and what was $aid Lo be the prachce of many olher
parenls al Ihe lime, even lhough she was nol yel tall enough (o fall within
Ihe appropnale heighl range lor the boosler seal

The Couri of Appeal rejecled lhis argument, noting Lhe similar
siluation in the case of Jones v Witkins [2001) R.T.R. 19, where the
claimanl’s molher was found to be 25% liable for placing her child
on her lap, partially strapped in wilh the adull bell, despite expert
evidence thal "ordinary memhers of lhe public do notunderstand
tow dangerous such an action is™.

Applying the same principle here, notwithstanding what many olher
parents migh!l have been doing al the lime, lhe produci manua),
conlaining explicit warnings including minimum height requirement,
which the appellant admitied she had read, had 1o be read with the
product’s purpase in mind, i.e. safety, said the Courl of Appeal.

It was also argued for the appellani that it was nol reasonably foreseeable
by her when she chose 10 place the claimant on a bousler seat that il
would resull i materially grealer myurnies, in the event of an accident, than
If she had been placed in a five-point harness seal. The judge had

http://www . dwf.co.uk/news/legal-updates/appropriateness-of-child-car-seats?utm_me... 20/01/2014
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allowed hindsight to play an inappropriale par in his assessment, il was
said.,

The Courl of Appeal also rejected Lhis submission, again on Lhe
basis of the “clear and repeated warnings" within the instruction
manual of the booster seal. The appellant had accepted, in evidence
at trial, lhat the manual 1efl her in no doubt thal failure to follow the
instructions could give rise lo serious Injuries and that she knew
that the claimant did nol fit all the requlrements laid down for the
seat's use.

Il was alsg argued lor the appellant that the judge was wrong Lo place
emphasis on Lhe facl Ihal there was a saler oplion avalable in he car; the
queslion was, ralher, whether Ihe appellanl was negligeni lo have used
\he boosler seal. She could nol be negligenl merely because she chose
lo use whal lurned oul to be the less sale of the lwo oplions, il was
argued.

This argument was based upen Lhe facl (hat Ihe judge had not made an
explicil linding thal Ihe beoster seal was unsale, bul only hal Lhe five-
point harmess seal would have been saler. The Court ol Appeal did nol
accepl hal analysis of the judgment.

The appeal was also based on lhe argument thal the judge should have
had regard 10 Lhe fact ihal there was no evidence Ihal "a hypolhetical
child” wheo did meel the manufaclurer's ¢rileria would have heen sale on a
booster seal, and that il was not eslablished thal the discrepancy
between lhe claimant's heighl and lhose diclated by the manual
insiruclion made any malenal difference lo her injuries.

Emphasis was also placed by the appeflanlt on expen avidence lhat if Ihe
claimant bad heen 8cm taller, 1.e. meeling the height requirerent for the
beoster seal, then her injuries would probably have been similarly
serious.

The Courl of Appeal again did not agree, saying that whilst there
may be circumstances in which obeying 1he seat instructions would
not haveg prevented the injuries, and conversely, disobeying them
would have made no difference to the outceme, causation Issues
cannot be considered “in a vacuum”. As Lady Justice Black
axplained, "the actual circumstances are what matter”.

THE ARGUMENT ON THE EXTENT OF THE CONTRIBUTION

Al {nial, the judge was bound to follow (he rules set out in Froom v Butcher
{1976} Q.8. 286 in deciding upon an equilable tevel of conlribulion, that is
on |he basis of lhe exient Lo which the claimanl’s injuries would have
been reduced had (be corract reslrainl been used. Despile Ibe judgo
having no doubl ibat the appellant was an excallenl and caring mather,
on the avidence, and applying the rolkevant aulhorilies, ho had ordered a
25% conlribulion.

The appellani argued thal:

+ The judge falled lo hava proper regard 1o Ibe facl thal, as the law
slood at lhe lime, il no suitable resirainl was available ibe claimant
could have simply been sirapped in with an ordinary adull sealbelt.

- He failed io balance justice and equily as between he defendanl

and the appellani, beanng in mind {he fact (hal the appellani was

blameless as 1o ihe cause of the accidenl.

He was inapproprialely influenced by hindsighl, when (he

appellanl’s liabilily had lo be determinad upon (he basis of lhe

circumstances prevailing al Ihe stan of {he journey.

+ Froom v Buicher was nol applicable as thal case applies lo failing le
use any sealbelt al all, whereas the appellant had used a salely
reslrainl, albeit Ihe wrong ene. It was argued that |he case ol Capps
v Midler {1989} 1 w L R. 839 should have been applied and Ibat the
appellant’s degree of responsibilily should, similarly, have been
10%.

The Courl of Appeal did not accepi lhase arguments. It was clear,
Lhe courl said, frem Froom v Butcher ihat the courl's aim was to
provide guidelines that would be applied robustly and the mare
recent case of Stantor v Collinson [2070]) EWCA Civ 81 provided a
reminder of 1he “powerlul public interest” in there being no
“prolonged or intensive gnquiry” into “fline degrees of contributory
negligence™. Furiber, the Court of Appeal reminded itself that it will
only interlere with an apportionment of liability “where it is clearly
wrong or lhera has been an arror in principle or a mislake of

fact” (Jones v Wilkins).

Here Lhere were parallels with both Froom v Butcher and Jones v
Witkins and lhe judge was enlilled to follow the guidance in those
cases rather than Capps v Miller. He was also enlilled to conclude
lha( in the circumstiances a 25% contribution was just 2nd equitabie.

The Courn of Appeal therefore dismissed the appeal bul reiieraled (he
Judge’s recognilion thal Ihe appellani was an excellenl and canng molber.
The courl noled thal \here were, no doubt, olher similarly canng parents
who would have done as she did bul this did not determine the 1ssue of
lizbility. nor did lhe facl Ibat she was in no way o blame for an acciden!
thal had such Iragic consequences.

COMMENT

This deaision demonstrates the ongoing reievance of lhe principles laid
downan Froom v Butcher, furiher solidifying Lhe legal panciples and
currenl law in passenger restrainl cases ILis aizo clear (rom Lhis
judgment thal \hose principles apply 10 ihe cases of child passengers.
involving censideralion ol the actions of @ parents in relalion 1o the uze of
child restraints

This case demonsirales that the court can view warmnings given by
manufaclurers as the most significant faclor in considenng the

hitp://www . dwt.co.uk/news/legal-updates/appropriatencss-of-child-car-seats?utm_me... 20/01/2014
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reasonableness of lhe parent's decision, ralher {han the pareni's awn
judgement.

The main ciaim is continuing, wilh final assessmenl unlikely 1o be
possible for a number of years, due o the claimanl's age. The
defendant’s insurer, Sculbern Rock insurance Company Limiled
{represented by Eldon Insurance Services Limiled as claims handler)
have given an underlaking that the finding agains| the apgellanl will not
deprive the claimant of compensation in respecl ol care provided by lha
appellant and the clavnant will, of course, slill be entilled lo recover 100%
ol her damages, with the contribulion 1o be lunded by tha appellanl's
insurer.

For furlher informalion please conlacl Sophie Broch, Solicilor on 028
7645 9568 or al sophie broch@dwi.co.uk

Soulnern Rock Insurance Company Limiled were advised and
represented al trial and on appeal by Jonalhan Wall-Pringle QC.

Courl of Appeal judgmenl: Williams v Willams {The Eslale of) [2013)
EWCA Civ 455 (30 April 2013)

High Courl judgment: Hughes v The Eslale ol Dayne Joshua Williams,
Deceased & Anor [2012) EWHC 1078 {QB) (25 April 2012)

This information is inlended as a general discussion surrounding the lopics
covered and is for quidance purposes enly. Il does nol conslitule legal advice
and should not be regarded as a substitule for laking legal advice. DWF is nol
responsible for any activily undertaken based on lhis informalion,

© 2014 DWF LLP Designed by Living Group Client login  Terms Legals Disclaimer Accessibility Privacy policy Cookie policy Silemap
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Paramasivan v Wicks

Court of Appeal (Civil Division)

23 January 2013

Case Analysis

Where Reported [2013] EWCA Civ 262; Official Transcript

Case Digest Subject: Personal injury Other related subjects: Road traffic; Negligence

Keywords: Appertionment; Breach of duty of care; Contributory
negligence; Drivers; Findings of fact; Pedestrians; Road traffic accidents;
Speed

Summary: Having found that a driver had been travelling at 25 mph when
he struck a 13-year-old boy who had suddenly run into the road in front of
his car, a judge's conclusion that the driver should have been travelling at
only 15 mph was unrealistic and a counsel of perfection. The judge's
apportionment of liability equally between the driver and pedestrian of 50
per cent each could not stand: the appropriate liabitity for the driver was 25

per cent.

Abstract: The defendant (W) appealed against a decision apportioning his
liability for a road traffic accident in which the respondent (P) had been
injured at 50 per cent. W had been driving his car southbound on a
suburban road at dusk on a July evening. The road had cne lane in either
direction. Ahead of him to his right, across the northbound lane, a layby or
parking space and a paved area, was a small parade of sheps. P, who was
then a 13-year-old boy, had been in a group of seven to eight boys of
similar‘age congregating outside the shaps, Suddenly, and without warning,
P had thrown an ice-cream at a friend and then run away across the paved
area and parking bay, between parked cars and across the northbound
carriageway into the front offside of Ws car. P suffered injury and claimed
damages from W. A split trial was ordered, and the judge had, initially to
determine liability. W's evidence was that he had not noticed the group
outside the shop or seen P until the impact. One of P's friends gave
evidence that P had been looking back over his shoulder as he ran across
the road. The judge held that W cught to have seen the group cutside the
shop. He found that P had been running at a speed of 3.6 metres per
second when he was hit, and that W been driving at 25 mph when he
struck P, which was too fast in the circumstances. The judge considered
that W ought to have been driving at 15 mph once he had seen the group,
and that at a speed of 25 mph he had had no time to stop, whereas if he
had been driving at 15 mph, he weuld just have been able to. The judge
held that W was therefore liable, but that P was obviously contributorily
negligent, and he apportioned liability between them at S0 per cent each.
W contended that the speed P was found to be running at was at the lowest
end of range of running speeds for juvenile males set out in a joint expert
report, and that P had been moving faster than that, thereby giving him
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less time to notice P and to brake. He submitted that the judge's conclusion
that he should have been driving at 15 mph was wrong, and that there had
been no breach of duty on his part. W argued that since he had been
driving at a reascnable speed, and P had been moving faster than the
judge had found, any failure on his part to netice P was not causative of the
accident, because he would have been unable to avoid hitting P in any
event, and P had failed to adduce evidence that a lesser impact would have

made any difference to his injuries.

Appeal allowed. (1) The judge's conclusicn that P had been running at 3.6
metres per second was well within the range of possible findings of fact
available to him, and there was no reason for the instant court to interfere
with it. (2) The judge’s holding that W should have seen the group of boys
and slowed to 15 mph was not a finding of primary fact with which the
court could not interfere; rather, it was a judgment of what was reasonable
or unreascnable for W to have done. The judge's conclusion was unrealistic
and a counsel of perfection. The group had been quite a way from the lane
in W was driving, separated by a pavement, parking bay and the
northbound carriageway, and there was nothing to suggest that they were
about to leave that safe area and run across the road. The boys were not
small infants running indiscriminately, and had provided no reason to
require every driver passing by to reduce his speed to as low as 15 mph.
There was a danger in the liberal use of hindsight, and a pedestrian's safety
was not guaranteed, Ahanonu v South Fast London and Kent Bus Co Ltd
[2008] EWCA Civ 274, (2008) 105(5) L.5.G. 25 followed. In the
circumstances, there was nothing wrong with W driving at 25 mph. (3) The
judge’s conclusion that W ought to have seen P was unchallengeable and
inevitable. Whilst the onus was on P to establish causation, if evidence was
needed as to the eﬂ;ect that a lesser impact would have had on his injuries,
that matter could be deferred to the sécond part of the split trial. {4) The
judge's apportionment of liability equally could not stand. P was 13, but old
enough to understand roads. He had created the hazard by doing
something entirely unexpected and careless. W's ¢nly fault had been failing
to respond as he should have done in the briefest of moments. In those
circumstances, P was 75 per cent contributorily negligent and W's liability

was 25 per cent.

Judge: Hughes, L.J.; Aikens, L.J.

Counsel: For the appellant: Nigel Lewers. For the respondent: Paul
Bleasdale QC, Kevin O'Dcnovan.

Solicitor: For the appellant: DAC Beachcroft. For the respondent: Howe &

Co.

Significant Cases Cited Ahanonu v South East London and Kent Bus Co Ltd
[2008] EWCA Civ 274; (2008) 105(5) L.5.G. 25; Official Transcript; CA (Civ
Div}; 2008-01-23

http:/login.westlaw.co.uk/maf/wluk/app/document?crumb-action=reset&docguid=115... 16/01/2014



Paramasivan v Wicks | Westlaw UK Page 3 of 3

All Cases Cited Ahanonu v South East London and Kent Bus Co Ltd
[2008] EWCA Civ 274; (2008) 105(5) L.S.G. 25; Official Transcript; CA (Civ
Div); 2008-01-23

Books Clerk & Lindsell on Torts 20th Ed. Incorporating Third Cumulative
Supplement
Chapter: Chapter 3 - General Defences
Documents: Sub-section {d) - The standard of care

Clerk & Lindsell on Torts 20th Ed. Third Cumulative Supplement
Chapter: Chapter 3 - General Defences
Documents: Sub-section {d) - The standard of care

© 2014 Sweet & Maxwell

24 hour customer support 0800 028 2200, +44 207 449 1110,
customer.service@westlaw.co.uk

We want to hear your feedback

Sweet & Maxwell is part of Thomsen Reuters. @ 20149 Thomsen Reuters {Professional) UK Limited

http://login.westlaw.co.uk/maf/wluk/app/document?crumb-action=reset&docguid=i15... 16/01/2014



Pursoty v Vaghani | Westlaw UK Page 1 of 2

Pursoty v Vaghani

Queen's Bench Division

21 March 2013

Case Analysis

Where Reported [2013] EWHC 989 (QB); Official Transcript

Case Digest Subject: Personal injury Other related subjects: Negligence; Road traffic

Keywords: Credibility; Liabilities; Pedestrians; Personal injury; Road traffic
accidents '

Summary: A pedestrian was wholly liable for personal injuries that she had
sustained in a road traffic accident with a van driver because she had acted
negligently in stepping out from between two stationary vehicles without
looking and in circumstances where the driver had no chance of avoiding a

collision.

Abstract: The court was required to determine liability for personal injuries
sustained by the claimant pedestrian (P} in a road traffic accident with the
first defendant van driver (V). The accident had occurred on a three-lane
one-way street when V was driving in the course of his employment with
the second defendant. P's case was that she had checked and saw that no
traffic was approaching when she started to cross the road. She asserted
that she continued to check whether anything was appreoaching as she
crossed, and that when she reached the third lane, she had looked again
and saw that V was only three to four metres away travelling towards her
at around 25-30 mph. She claimed that V had hit her and that she had
tried to find her feet before she was hit again. V's case was that there was
heavy traffic in the first two lanes and so he had moved cautiously into the
third lane before accelerating to 20-25 mph. He asserted that P had
stepped out unexpectedly and quickly from between two stationary HGVs in
the second lane. He said that he braked immediately upon seeing her and
that he had hit her once before coming to a stop. V had produced a sketch
of the accident scene shortly after it occurred: it depicted P stepping out
from between the two HGVs, and noted the name and contact details of the
two HGV drivers. There were two pedestrian crossings near to the accident
scene. The issue was whether P's account was to be preferred, and if not
whether some liability should nonetheless be attributed to vV because he
should have been travelling slower than he was, namely at 15 mph or less.

Judgment for defendants. (1) P was an unimpressive witness. She was
hesitant and sometimes obtuse in answering straightforward questions.
There were severa! inconsistencies in her evidence which she had scught to
explain by saying that she had been in great pain after the accident.
However, nothing corroborated her account. Conversely, V was an excellent
witness and gave a clear account in oral examination which was consistent

with his earlier witness statement and sketch. He was prepared to make
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appropriate cancessions and had conducted himself in a straightforward
and honest way. P's account was implausible: if the road was ciear, as she
alleged, she would have seen V if she had looked and he would have seen
her and been able to avoid her. V's account was plausible, and his sketch
and the details that he had obtained from the HGV drivers was very
powerful evidence in support of it. In every respect that P's account differed
from V's, the court preferred v's evidence. It followed that the accident had
occurred because P had decided to step into the third lane without looking.
{2) Given the way that P had stepped out into V's path, a collision was
unavoidable, and it would have been imposing an unrealistic and
unreasonably high standard to hold that Vv should have been travelling
slower than he was to account for the fact that P might negligently step out
in front of him when there were two nearby pedestrian crossings, Sam v
Atkins [2005] EWCA Civ 1452, [2006] R.T.R. 14 considered. It followed
that V had not acted negligently and that the accident was entirely P's fault.

Judge: Judge Reddihough

Counsel: For the claimant; Christian Du Cann. For the defendants: Julian
Picton QC.

Solicitor: For the claimant: Anthony Gold. For the defendants: Berrymans

Lace Mawer.

Significant Cases Cited Sam v Atkins
[2005] EWCA Civ 1452; [2006] R.T.R. 14; Official Transcript; CA (Civ Div);
2005-11-09
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CREDIBILITY : LIABILITIES : PEDESTRIANS : PERSONAL INJURY : RCAD TRAFFIC ACCIDENTS :
LIABILITY FOR PERSONAL INJURIES SUSTAINED IN ROAD TRAFFIC ACCIDENT : FINDINGS OF FACT

ON WITNESS EVIDENCE

A pedestrian was wholly liable for. persconal injuries that she had sustained in a road traffic accident
with a van driver because she had acted negligently in stepping out from between two stationary
vehicles without looking and in circumstances where the driver had no chance of avoiding a collision.

The court was required to determine lrability for personal injuries sustained by the claimant pedestrian (P) in a
road traffic accident with the first defendant van driver (V).

The accident had occurred on a three-lane one-way street when V was driving in the course of his employment
with the second defendant. P's case was that she had checked and saw thatnotraffiewas approaching when
she started to cross the road. She asserted that she continued toeheeck whether anything was approaching as
she crossed, and that whenshereached thethird lane;, she-had looked again and saw that V was only three to
four metres away travelling towards her at around 25-30 mph. She claimed that V had hif her and that she had
tried to find her feet before she was hit again. V's case was that there was heavy traffic in the first two lanes
and so he had moved cauticusly into the third lane before accelerating to 20-25 mph. He asserted that P had
stepped out unexpectediy and quickiy-from betwesn two siationary HGVs in the secdnd lane. He said that he
braked immediatety upon seeing her and that he had hit her once before coming to a stop. V had preduced a
sketch of the accident scene shortly after it occurred: it depicted P stepping out from between the two HGVS,
and noted the name and contact details of the two HGV drivers. Therg were two pedestrian arossings nearto
the-accident seene: The issue was whether P's account was to be preferred, and if not whether some liability
should nonetheless be attributed to V because he should have been travelling slower than he was, namely at

15 mph or Jess.

HELD: {1)yPwas anemmpressive withi@ss: She was hesitant and sometimes obtuse in answering
straightforward questions. There were several inconsistencies in her evidence which she had sought to explain
by saying that she had been in great pain afler the accident. However, nothing comeborated haraccount.
Conversely, Wwasanexcellantwitngss and gave a clear account in oral examination which was consistent
with his earlier witness statement and sketch. He was prepared to make appropriate concessions and had
conducted himself in a straightforward and honest way. P's account was implausible: ifthe roadwas clean, as
she alleged, shewould have seen VW if she had looked and he would-have seervhar and been able to avoid her.
V's account was plausible, and his sketch and the details that he had obtained from the HGV drivers was very
powerful evidence in support of it. In every respect that P's account differed from V's, the court preferred V's
evidence. It followed that thesavoident had Goctifred because P Had decided to step (it thethird lame withowt
leakings (2) Given the way that P had stepped out into V's path, meollision was unavaidable, and it would have
been impasing-anunrealistic- and unreasonably-high standard to hiold that WV should have been travelling slower
than he was to account for the fact thatBmight-negiigentlystep outinfront of him when there were twonearby
pedestianorossings, Sam v Atkins [2005] EWCA Civ 1452, [2006] R.T.R. 14 considered. It followed that V had
not acted negligently and that thesaceident was entirely F's fault..

Judgment for defendants

Counsel:
For the claimant: Christian Du Cann
For the defendants: Julian Picton QC

Solicitors;
For the claimant: Anthony Gold
For the defendants; Berrymans Lace Mawer
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