our approach to complaints
involving non-disclosure

and misrepresentation

The Gibraltar Insurance Institute
12 June 2013

Rob Short — senior ombudsman
Financial Ombudsman Service

& May not be reproduced without permusson of Finanagial Ombudeman Servies Lig

-4 ombudsman



basics and background

set up by statute as an
alternative to the courts...

impartlal
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the regulatory landscape

Financial Services & Markets Act
2000
Financial Services Act 2012
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OFFICE OF FAIR TRADING | Ombudsman
Service
regulate and resolves fund of last
authorise disputes resort

Consumer Credit Act
2006
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1981 — Insurance Ombudsman Bureau

= first ‘private sector’ ombudsman scheme
= 3insurers

= membership by agreement

= 441 cases — 7 staff

2001 — Financial Ombudsman Service

= whole financial services industry

= set up by law
= in 2012/13 over 508,000 new cases and over 3,500 s
= ...and an annual budget of £283.6m
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three jurisdictions...

the extent of our jurisdiction is set by Parliament =
and by rules made under powers given by legislation m

compulsory consumer credit voluntary E
jurisdiction jurisdiction jurisdiction

FCA-regulated iR |
retail firms (not just it OFT standard not required by law
regulated activities) icences covers to join but formally

includes earlier events agree to deal with

if covered by a only events from complaints — and comply

previous ombudsman 6 Apr 2007 onwards with our decisions

similar rules and procedures in all three jurisdictions

we have to decide what the fair and reasonable outcome is
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as well as banks and insurers, we cover ...

—
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our process...

customer contact team

ombudsman - final decision
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@ customer contact team...

telephone

enquiries
1,067,607

written
enquiries
1,093,832

total
enquiries
2,161,439

figures for year to 31 March 2013
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to business for resolutior

-

jurisdiction checks

early resolution

to casework
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. casework...

‘ adjudicator ' .
J : mediated settlements
assessmen | ..

t

siman

customer adjudicator
contact team *\investigatmn

‘ unable to 0 oSN 24 332
resolve cases

formal conclusions
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Complaints we received in 2012/13

new cases by financial product

@ payment protection insurance (PPI) 76%

® complaints about all other financial products 26%

new cases involving financial products other than PPI

@ credit cards 15%
current accounts 15%
mortgages 9%

@ consumer-credit 6.5%

@ unsecured loans 6%

@ motor insurance 6%

@ savings accounts 4%

@ buildings insurance 3.5%

& mortgage endowments 3.5%

@ pensions 3.5%

@ other products 23%
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insurance complaints — excl. PPI

travel =
Rt O 72 . upheld upheldl n
bu1!d1ngs | E
= upheld ' ”phe'd=
health . a
upheld . E
term mobile °
) 5 T
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‘non-disclosure’ complaints — 2012/13
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* the steps we follow when considering a complaint

* deciding whether the consumer took reasonable care
= reckless or deliberate misrepresentation and fraud
= non-disclosure at renewal

= the effect of the effect of misrepresentation at inception on
later contracts (policies)

= an insurer waiving its right to avoid

" agency issues

ombudsman

note - misrepresentation and non-disclosure interchangeable (’
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the questions we consider when

assessing a case...

would the misrepresentation have made any difference?
= no inducement means no action by the insurer

= evidence of inducement is always required:

1. copy of relevant underwriting guide (or an
extract) from the relevant application date and/or =
relevant renewal; or

a précis of the data being used by the system

2. system prints of automated systems together with E
(again from application/renewal date); or °

3. statement from an underwriter

Y
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the questions we consider when

assessing a case...

did the insurer ask a clear question?

evidence of the questions asked at application/renewal will
always be required:

= copy proposal/application farms
= telephone call recordings (if sale conducted orally)

= evidence of questions asked on the insurer/intermediary
website (from the same period as.the application date)

= |f there is no evidence a clear guestion was asked then we will
conclude the consumer took reasonable care

= if a clear question was asked, we consider whether it was
answered correctly

= if it was not — we consider why? We consider what the
consumer has said aiready or ask them
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when considering incorrect
answers...

" was the question actually clear enough?

= did the consumer genuinely believe the answer they gave was
correct?

= did the insurer make the importance of answering correctly and
the possible consequences of not doing so clear?

* did the consumer realise they needed to check their records?
= was the consumer’s incorrect answer understandable?
= were there any mitigating circumstances, e.g. embarrassment”?

= did the consumer think the insurer already knew?
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what about assumptions?

= not as good as clear questions — but can be ok

= |ong lists consumers need to scroll down are
unhelpful

= consumers should be asked to confirm they have
read them and they’re correct

-4 ombudsman

€ May nol be reproduced withoul permission of Financial Ombudsman Service Ltd




what is the appropriate remedy?

= failure to take reasonable care = a proportionate
response

= deliberate or reckless misrepresentation =
avoidance
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the proportionate response

= |f the consumer took reasonable care (akin to innocent
misrepresentation) then the insurer cannot take any
action

= |f the consumer did not take reasonable care look at what
the insurer would have done if the misrepresentation had
not occurred

= avoidance if the insurer would have refused cover
(refund of premiums)

= different terms; this could exclude the claim if there is
one

= higher premium = pay a % of the claim according to
the proportion of the correct premium paid

= the insurer could charge/deduct the additional
premium and pay the claim in full (the Act does not
allow for this, but we’'d say its fair in most cases)
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reckless or deliberate misrepresentation

= we would support an insurer retaining the
premium if there is good evidence of fraud

= fraud has to be proved on BOP - but the
evidence needs to be strong

= Reckless or deliberate misrepresentation is not

always done to gain financial advantage, so it
might not be fraudulent -

-4 ombudsman
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Under-insurance

= [nsurers argue the consumer has misrepresented the
replacement cost of their contents or the rebuilding
cost of their house

= BUT — often questions about sums insured are
unclear

= Some consumers think they can insure for less than
the full replacement cost

= Unless the insurer made it clear what the sum
Insured should represent it cannot be fair for it to rely
on misrepresentation to settle a claim proportionately

ombudsman

\t
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fronting is fraud, but...

= |f the insurer can prove fronting, it can avoid and retain
the premium

= standard of proof — strong evidence required
= fronting — poor questions cause insurers problems

= quote history can help — but insurers shouldn’t jump to
conclusions

-4 ombudsman
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where there is no claim?

= avoidance if insurer would not have accepted
= variation of terms
" proportionate response to future claims

= as an alternative under the Act — the insurer can give
notice and cancel and refund the balance of the
premium

= there is actually nothing in the Act about the insurer
collecting the extra premium, but we’d be Ilkely to
support this

-4 ombudsman
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non-disclosure at renewal and mid-term

changes

= we |look at whether insurer made it clear the

policyholder needed to disclose certain things that had
changed

= clear renewal documentation is vital

= unfair for insurers to vary terms durlng the perlod of
iInsurance unless the -

-4 ombudsman
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the effect of non-disclosure at inception

on renewed policies

= it will only have an effect, and give the insurer the right to

take action, in respect of the contracts to which it was
material

= for example: if a consumer failed to disclose a conviction
at inception that was live at the time and it was spent by

the next renewal, the insurer can only avoid the original
contract

-4 ombudsman
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insurers waiving the right to avoid

* where it knows about the non-disclosure but accepts
a payment or relies on a term in the policy —
sometimes referred to as affirming the contract

= where it is obvious it should have picked the
iInformation from its own records — actual knowledge

LT
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agency issues

= we decide whether the agent was acting for the
insurer or the consumer

= if it was acting for the insurer, then the insurer is
responsible for any failings on the agent’s part

= if it was acting for the consumer then the consumer
will suffer the consequences of the agent’s
negligence — but can obtain redress from the agent

= the consumer gets a proportion if the insurer
would have charged more premium and can
pursue the balance from the agent
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case studies

IR

...based on actual complaints we have considered
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case study one

M Y S * the insurer avoided Mr S’s
policy and rejected his claim

sis this a fair and reasonable
outcome?

*what are the key issues you
eed to consider to decide this?
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case study two

= the insurer avoided Miss J’s
7™ policy and rejected her
_/ claim

=js this a fair and reasonable
outcome?

=what are the key issues you

need to consider to N’?
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case study three

= the insurer avoided Mr M’s
ﬂl current policy and rejected
\ -

his claim

=js this a fair and reasonable
outcome?

=swhat are the key issues you
need to consider to decide this?

~
?f:, " .

. 5

ombudsman
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case study four

Mr D = the insurer avoided Mr D’s
policy and rejected his claim

=is this a fair and reasonable
outcome?

*what are the key issues you
need to consider to decide this?

e '
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any questions?
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help and support — information line

= jnformal help for businesses on:
= which complaints we can consider
= how we deal with complaints

= our likely approach to individual cases

Fri)

technical.advice@financial-
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